monitoring and enforcement. 6 The authors make predictions about the environmental effects of NAFTA's implementation, but provide no discussion of its actual effects as the data is only now being collected. 7 The book is divided into five parts: The Context of N AFTA and NAAEC (fifty-eight pages); Environmental Content in the Main Treaty Text (fifty-four pages); The North American Agreement on Environmental Cooperation (fifty-two pages); Dispute Settlement: The Effectiveness of Domestic Environmental Enforcement (seventy pages); and the Conclusion (thirty-six pages). On the remaining pages the authors sketch the enforcement procedures (Appendix I), quote selected provisions from NAFTA related to the environment (Appendix II), reproduce the North American Agreement on Environmental Cooperation (Appendix III), and append both Executive Order 12,915 of May 13, 1994 (Appendix IV) and An Act to Amend the Crown Liability and Proceedings Act (Appendix V), as well as Canadian Intergovernmental Agreements (Appendix VI). The extensive bibliography lists relevant Canadian, Mexican, and American statutes and regulations as well as international agreements, government documents, international documents and decisions, and other sources.
The first chapter, entitled Historical and Regional Context, contains a cursory history of North American trade and political relations in the 1980's and early 1990's and provides background and insights into Canadian interests and involvement. 8 Here the reader learns that the Canadian government first approached the Reagan administration in 1986 and asked for a formal free trade agreement along the lines of the United States-Israel Free Trade Agreement, which was concluded in 1985. 9 What followed was the Canada-United States Free Trade Agreement, which came into force on January 1, 1989.10 That agreement provided the basis and substance for most chapters of 6 on the successful negotiation of a parallel environmental agreement, the North American Agreement on Environmental Cooperation. IS Part II, entitled Environmental Content in the Main Treaty Text, analyzes the provisions of NAFTA that refer to or may have an impact on environmental policies and the measures taken to implement them. The discussion pays close attention to the treatment of environmental measures by NAFTA's standards-related trade disciplines, including the relevant NAFTA sections on sanitary and phytosanitary measures, technical barriers to trade, and the special provisions on international environmental agreements. However, protection of the environment goes unmentioned in the enumeration ofNAFTA's basic objectives, which are to eliminate trade barriers, promote fair competition, increase investment opportunities, protect intellectual property rights, create procedures for the resolution of disputes, and establish a framework for further trilateral, regional, and multilateral cooperation. 19 Part II also examines the provisions of N AFTA that address the concern that pollution "havens" may act as investment magnets, as well as the harmonization of the three nations' environmental standards under N AFTA.
The book's orientation on environmental issues tends to be political rather than economic or legal. At the international level, this is understandable and even necessary. As the authors note, "in the international context, the boundaries between law and policy remain very porous and each informs the other."20 The emphasis on politics rather than law nevertheless disappoints, since the title of this otherwise excellent book promises an "understanding of the new continental law." Of course the authors do discuss knotty "legal" issues that arise under NAFTA and the NAAEC. For example, "What Is an Environmental Law?" is the title of Chapter 8, one of the chapters discussing the enforcement provisions of N AFTA. Moreover, the authors provide a good discussion of the "least inconsistency" test, described below.
From a legal standpoint, what is missing from the book is an exposition of the background of the international law of the environment so that the reader will understand how N AFTA would work in the absence of its environmental side-agreement. This is the crux of con- States have, in accordance with the Charter of the United Nations and the principles of international law, the sovereign right to exploit their own resources pursuant to their own environmental policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of other States or of areas beyond the limits of national jurisdiction.24
Thus, international law does not, in the absence of an agreement, forbid, for example, Canada from allowing the radioactive contamination of Canadian aquifers to entice investments to Canada.
NAFTA tries to solve the pollution-magnet problem in three ways: by prohibiting the erosion of national environmental standards to encourage investment;25 by encouraging the harmonization of envi- Johnson and Beaulieu's discussion of this "least inconsistency" test is succinct and adequate to frame the issues. 34 They express concern that the test may set an insuperably high acceptability threshold for judging the validity of environmental measures that affect trade. They reason that the test is weighted in favor of the environment by the addition of the requirement, not found in GATT,35 that the arbitrators be satisfied not only that there is at least one measure that is more NAFTA-consistent than the challenged measure, but also that this more NAFTA-consistent measure is both "equally effective" and "reasonably available." The authors write:
[G]iven the absence from the GATT "least inconsistency" test of such language, it is not surprising that GATT panels have not ever seriously assessed the effectiveness of alternative measures found to be less GATT-inconsistent than the challenged measures. A N AFTA panel, by contrast, would be required to engage in such an exercise-a genuine reprieve for domestic measures enacted in compliance with international environmental obligations. While it remains to be seen how well domestic measures enacted to perform international environmental treaty obligations would fare under NAFTA dispute settlement, the status of these measures under NAFTA is measurably more secure than their status under GATT.36 Part III is concerned specifically with the NAAEC, the environmental side-agreement, and its potential for improving environmental cooperation in North America. The authors explain the political origins of the NAAEC and examine the interplay with NAFTA and N AFTA institutions. Part III also describes the broad mandates given the newly created Commission for Environmental Cooperation and its three component parts, the Council of Ministers, the permanent Secretariat, and the Joint Public Advisory Committee. The authors pay special attention to the special investigatory reporting functions of the Commission for Environmental Cooperation and its relationship with NGOs.
Part IV focuses on the formal procedures for the settlement of disputes regarding the effectiveness of domestic enforcement practices. The authors explore the issue of what constitutes sanctionably ineffective environmental enforcement, as well as the definition of environmental laws and regulations, the possible consequences for noncompliance by parties with their obligations of environmental enforcement, and a special set of rules that apply only to Canada. They note that the rules of N AFTA and those of the N AAE C are silent on whether a party may lower its environmental standards, while still enforcing the law, in an attempt to improve the competitive position of business enterprises already located on its soil,37 Further, the authors note that if a party lowers its environmental standards (while still enforcing its laws) in order to attract new investment, NAFTA declares the policy to be undesirable, but provides no enforcement mecha-36 JOHNSON & BEAULIEU, supra note 1, at 109-10. 37 [d. at 250.
